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The  object  of  this  paper  is  to  describe  the  general  electoral  system 
of  the  Colony  of  Massachusetts  Bay,  and  to  call  particular  attention 
to  the  development  and  working  of  the  system  of  primary  elections 
by  means  of  which,  for  nearly  half  a  century,  the  freemen  in  the  towns 
were  enabled  to  nominate  as  well  as  elect  "the  General  officers  of  the 
Jurisdiction.' ' 

The  colonial  history  of  Massachusetts  covers  a  period  of  some  64 
years,  i.e.,  from  the  granting  of  the  charter  by  Charles  T.  on  March 
18,  1629,  to  May  14,  1692,  when  the  Province  Charter,  granted  in 
October  1691,  by  William  and  Mary  arrived  and  Sir  William  Phipps 
became  Governor  of  the  Province. 

The  charter,  sometimes  called  the  patent,  vested  the  government 
of  the  Company  in  a  Governor,  Deputy  Governor,  and  eighteen  As- 
sistants and  other  officers  to  be  chosen  annually  in  a  General  Court  or 
Assembly  of  the  Company  on  the  last  Wednesday  of  Easter  Term. 
It  provided  also  that  the  Governor,  Deputy  Governor  and  Assistants 
might  hold  a  court  once  a  month  or  oftener,  and  that  four  "  Great 
and  General  Courts  of  the  Company"  should  be  held  yearly.  It 
authorized  the  General  Court  or  primary  assembly  of  the  Company 
to  admit  freemen  to  the  Company,  to  elect  and  constitute  officers 
for  ordering  the  affairs  of  the  Company;  and  "to  make  laws  and 
ordinances  for  the  good  of  the  Company,  and  for  the  government  and 
ordering  of  the  said  lands  and  plantation  and  the  people  inhabiting 
the  same." 

The  first  Governor,  Deputy  Governor  and  Assistants,  were  named 
in  the  Patent.  After  it  had  been  decided  to  transfer  the  charter  and 
the  government  to  New  England,  a  General  Court  was  held  in  Lon- 
don on  October  20,  1629,  and  four  persons  including  Mr.  JohnWin- 
throp  (hitherto  of  the  generality)  and  three  of  the  Assistants  who  had 
been  chosen  at  the  first  Court  of  Election  in  May  1629,  were  "put  in 
nomination"  for  Governor  by  the  Court.  Winthrop  was  chosen  "with 
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a  general  vote  and  full  consent  of  the  Court,  oy  the  erec;ion  of  hands 
for  the  year  ensuing."  A  Deputy  Governor,  and  18  Assistants  were 
chosen  also.  Of  the  20  Magistrates  chosen  in  October  1629  only  ten 
went  out  to  New  England  in  1630,  and  one,  John  Endicott  was  already 
there.  Two  new  Assistants  were  chosen  to  fill  vacancies  early  in 
1630,  so  that  on  the  arrival  of  the  colonists  in  Massachusetts  in  the 
early  summer  of  1630,  the  government  of  the  Colony  consisted  of 
Governor  Winthrop,  Deputy  Governor  Thomas  Dudley,  eleven 
Assistants  and  a  few  freemen. 

The  government  of  the  Colony  was  but  little  tinctured  with 
democracy  in  the  three  years  1630-1632.  The  Court  of  Assistants 
met  26  times  during  that  period,  but  the  General  Court  only  thrice. 
The  first  General  Court,  held  in  Massachusetts,  was  on  October  19, 
1630,  "for  the  establishment  of  the  Government."  The  record  be- 
gins: 

It  was  propounded  if  it  were  not  the  best  course  that  the  Freemen 
should  have  the  power  of  choosing  Assistants  when  there  are  to  be 
chosen  and  the  Assistants  from  amongst  themselves  to  choose  a 
Governor  and  Deputy  Governor,  who  with  the  Assistants  should 
have  the  power  of  making  laws  and  choosing  officers  to  excute  the 
same.  This  was  fully  assented  unto  by  the  general  vote  of  the 
people  and  erection  of  hands. 

This  Court  was  evidently  "run"  by  the  Magistrates,  who  forebore 
to  admit  any  of  the  109  applicants  for  the  freemanship;  and  in  con- 
travention of  the  charter  continued  themselves  in  office  without 
holding  an  election.  Thus  early,  and  first  of  all  by  the  Magistrates, 
was  strain  put  upon  the  charter. 

The  Governor  and  Deputy  Governor  were  re-elected,  seemingly 
by  the  Assistants,  at  a  General  Court,  held  at  Boston,  May  18,  1631, 
when  it  was  made  "lawful  for  the  Commons  to  propound  any  person 
or  persons  whom  they  shall  desire  to  be  chosen  Assistants."  It  was 
also  ordered  that  for  the  time  to  come,  only  church  members  should 
be  "admitted  to  the  freedom  of  the  body  politic."  No  Assistants 
were  chosen  at  this  Court.  Owing  to  deaths  and  removals  there 
were  only  seven  Assistants  in  1631. 

The  first  Magistrates  were  generally  men  of  substance  and  position, 
accustomed,  as  manorial  lords  and  Justices  of  the  Peace,  in  their 
old  home  to  exercise  a  preponderant  influence  in  the  affairs  of  the 
community.  Naturally,  so  long  as  the  Commons  made  no  objection, 
the  Magistrates  ruled  as  a  benevolent  oligarchy  of  superior  persons 
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who  were  willing  that  the  freemen  should  participate  in  the  govern- 
ment to  the  extent  of  taking  part  in  the  annual  election  of  Magis- 
trates. Indeed  evidence  could  be  adduced  that  some  of  the  Magis- 
trates and  elders,  i.  e.,  Ministers  wished  to  have  the  Magistrates  hold 
office  for  life. 

But  the  freemen  began  to  murmur,  and  were  allowed  to  partici- 
pate in  1632,  in  the  re-election  "by  the  whole  Court,"  of  Governor, 
Deputy  Governor  and  7  Assistants,  and  the  election  of  a  new  Assis- 
tant. 

The  records  entirely  corroborate  Hutchinson's  statement  (Historv 
of  Massachusetts  Bay,  i,  35)  that  "the  Governor  and  Assistants 
kept  the  powers  of  government,  both  legislative  and  executive,  very 
much  in  their  own  hands  the  first  three  years."  "The  people  began 
to  grow  uneasy,"  Hutchinson  goes  on  to  say  "and  the  number  of  free- 
men being  greatly  multiplied,  an  alteration  of  the  Constitution 
seems  to  have  been  agreed  upon  or  fallen  into  by  the  general  consent 
of  the  towns;  for  at  a  general  court  of  election  in  1634,  twenty-four 
of  the  principal  inhabitants  appeared  as  the  representatives  of  the 
body  of  the  freemen,  and  before  they  proceeded  to  the  election  of 
magistrates  the  people  asserted  their  rights  to  a  greater  share  in  the 
government  than  had  hitherto  been  allowed  them,  and  resolved: 
That  none  but  the  general  court  hath  power  to  make  and  establish 
laws  or  to  elect  and  appoint  officers,  as  governor,  deputy  governor, 
assistants,  treasurer,  secretary,  captains,  lieutenants,  ensigns,  or  any 
of  like  moment  or  to  remove  such  upon  misdemeanor  or  to  set  out 
the  duties  and  powers  of  their  officers.  That  none  but  the  general 
court  hath  power  to  raise  monies  and  taxes  and  to  dispose  of  lands, 
viz.,  to  give  and  confirm  properties,  After  these  resolutions  they 
proceeded  to  the  election  of  magistrates." 

Contemporary  evidence  as  to  the  genesis  of  these  resolutions  and 
the  radical  orders  enacted  by  the  General  Court  of  1634,  as  a  result 
of  the  uprising  of  the  Freemen,  is  found  in  Winthrop's  History 
(i,  + 152-3.  Winthrop  says: 

The  freemen  deputed  two  of  each  town  to  meet  and  consider  of 
such  matters  as  they  were  to  take  order  in  at  the  same  General  Court; 
who  having  met,  desired  a  sight  of  the  patent,  and  conceiving 
thereby  that  all  their  laws  should  be  made  at  the  General  Court, 
repaired  to  the  Governor  to  advise  with  him  about  it,  and  about  the 
abrogating  of  some  orders  formerly  made,  as  for  killing  of  swine  in 
corn,  etc.  He  told  them,  that  when  the  patent  was  granted,  the 
number  of  freemen  was  supposed  to  be  (as  in  like  corporations)  so  few, 
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as  they  might  well  join  in  making  laws;  but  now  they  were  grown  to 
so  great  a  body,  as  it  was  not  possible  for  them  to  make  or  execute 
laws,  but  they  must  choose  others  for  that  purpose;  and  that  howso- 
ever it  would  be  necessary  hereafter  to  have  a  select  company  to  in- 
tend that  work,  yet  for  the  present  they  wereASt  furnished  with 
a  sufficient  number  of  men  qualified  for  that  business. 

Such  was  Winthrop's  view  of  the  Commons  and  their  place  in  the 
government  of  Massachusetts;  a  view  that  lacks  not  exponents  and 
supporters  even  in  our  day.  But  the  "deputed"  freemen  thought 
otherwise,  and  proceeded  to  revise  the  constitution  by  measures 
that  were  little  short  of  revolutionary.  Having  had  a  sight  of  the 
patent,  when  the  General  Court  was  opened  they  first  secured  the 
revocation  of  the  former  oath  of  freemen,  and  the  passage  of  a  new 
form  of  oath.  The  former  oath  had  practically  exacted  sworn 
obedience  to  the  Magistrates.  The  new  oath  required  the  free- 
men to  swear  to  be  "true  and  faithful  to  the  government, "  and  con- 
tained no  mention  whatever  of  Governor  or  Assistants. 

Then  the  General  Court  "agreed"  that  none  but  that  Court  had 
power  "to  choose  and  admit  freemen"  and  adopted  the  declarations 
set  forth  above  in  the  "resolutions"  quoted  from  Hutchinson. 

The  election  of  Magistrates  which  followed  the  adoption  of  the 
resolutions  marked  the  emergence  of  a  freemen's  party  and  scored  a 
victory  against  the  party  of  privilege  and  prerogative  as  represented 
by  the  Assistants. 

It  is  more  than  probable  the  election  was  for  the  first  time  by  papers, 
i.  e.,  ballots.  Winthrop  was  relegated  to  the  ranks  of  the  Assistants, 
where  he  remained  for  two  years,  and  Dudley  was  chosen  Governor 
in  his  stead.  Of  the  9  Assistants  chosen  one  was  a  new  man.  Then 
the  court  imposed  a  fine  upon  the  Court  of  Assistants  for  infraction 
of  the  order  of  the  General  Court;  passed  an  order  forbidding  trials 
without  a  jury;  ordered  that  four  General  Courts  should  be  held 
yearly;  and  repealed  "the  former  orders  concerning  swine,"  and 
agreed  that  every  town  should  "have  power  to  make  ordinances 
about  swine  as  they  shall  judge  best  for  themselves. " 

However,  just  before  passing  the  order  last  mentioned,  the  Gen- 
eral Court  passed  the  following  epoch  making  order: 

It  shall  be  lawful  for  the  freemen  of  each  plantation  to  choose  two 
or  three  before  every  general  court  to  confer  of  and  prepare  such 
business  as  by  them  shall  be  thought  fit  to  consider  of  at  the  next 
court  and  that  such  persons  as  shall  be  hereafter  so  deputed  by  the 
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freemen  of  the  several  plantations  to  deal  in  their  behalf  in  the  af- 
fairs of  the  Commonwealth  shall  have  the  full  power  and  voices  of 
all  the  said  freemen,  derived  to  them  for  the  making  and  establishing 
of  laws,  granting  oL  lands,  &c,  and  to  deal  in  all  other  affairs  of  the 
Commonwealth  wherein  the  freemen  have  to  do  so,  the  matter  of 
election  of  magistrates  and  other  officers  only  excepted,  wherein  every 
freeman  is  to  give  his  own  voice. 

Thus  the  freemen  established  a  representative  system,  that  was 
not  contemplated  by  the  charter. 

It  is  noteworthy  that  the  freemen  in  1634  asserted  their  rights  to  a 
voice,  "in  the  affairs  of  the  Commonwealth/ 1  rather  than  in  the 
affairs  of  the  Company.  The  transformation  of  the  English  corpora- 
tion into  an  American  Commonwealth  had  begun.  Thence-forward 
the  Deputies  formed  a  co-ordinate  part  of  the  Government  of  the 
Colony,  and  shared  generously  in  the  development  of  its  institutions 
and  the  control  of  its  affairs. 

Having  found  their  voice  in  1634,  the  body  of  the  freemen, 
through  their  Deputies  proceeded  to  develop  a  number  of  organs 
through  which  to  express  their  mind  and  will.  In  the  order  of  the 
General  Court  of  May,  1634,  which  marks  the  starting  point  in  the 
development  of  the  House  of  Deputies,  the  right  was  explicitly 
reserved  to  "every  freeman  to  give  his  own  voice"  in  the  election  of 
Magistrates  and  other  officers.  After  the  introduction  of  ballots  in 
1634  or  1635,  the  election  of  Magistrates  "with  general  consent  by 
the  erection  of  hands",  which  had  been  in  vogue  since  1629,  seems 
to  have  fallen  into  complete  desuetude. 

The  system  of  "proxy-voting"  so  called,  was  another  innovation 
in  the  Colonial  electoral  system.  It  affords  significant  evidence  of 
the  readiness  with  which  the  early  Colonists  devised  measures  to 
meet  new  conditions. 

The  first  step  in  the  development  of  the  system  of  voting  by  proxy, 
appears  to  have  been  taken  in  March  1636,  when  six  of  the  outly- 
ing towns  were  given  "liberty  to  stay  so  many  of  their  freemen  at 
home,  for  the  safety  of  their  towns,  as  they  may  judge  needful,  and 
that  the  said  freemen  that  are  appointed  by  the  town  to  stay  at 
home,  shall  have  liberty  for  this  Court  (i.  e.,  in  May  next  ensuing) 
to  send  their  votes  by  proxy."  On  March  9,  1637,  the  following 
order  was  passed  by  the  General  Court: 

It  shall  be  free  and  lawful  for  all  freemen  to  send  their  votes  for 
elections  by  proxy     .     .     .    which  shall  be  done  in  this  manner: 
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The  deputies  which  shall  be  chosen  shall  cause  the  freemen  of  their 
towns  to  be  assembled,  and  then  to  take  such  freemen's  vote  as  please 
to  send  by  proxy  for  every  magistrate,  and  seal  them  up,  severally 
subscribing  the  magistrate's  name  on  the  back  side  and  so  bring  them 
to  the  Court  sealed,  with  an  open  roll  of  the  names  of  the  freemen  that 
so  send  by  proxy. 

As  late  as  1680,  and  probably  even  after  the  charter  was  revoked 
in  1684,  the  freemen  might  give  his  vote  in  person  or  by  proxy  at 
the  Court  of  Elections.  So  that  Court,  originally  the  annual  primary 
assembly  of  the  Company,  never  wholly  lost  its  character  as  such. 
It  was  the  actual  votes,  not  returns  of  the  number  of  votes  cast  by 
the  freemen,  that  the  Deputies  carried  to  Boston. 

After  1636  Deputies  were  chosen  by  ballot  by  the  freemen  of  the 
several  towns  and  in  1643  it  was  ordered  "That  for  the  yearly 
choosing  of  Assistants,  the  freemen  shall  use  Indian  Corn  and  Beans, 
the  Indian  Corn  to  manifest  Election,  the  Beans  contrary." 

As  has  been  shown,  the  order  of  1634,  which  established  representa- 
tion by  deputies,  allowed  the  freemen  of  each  plantation  to  choose 
two  deputies.  An  apportionment  system  was  established  in  1636, 
when,  on  September  6,  it  was  "Ordered  that,  hereafter,  no  town  in 
the  plantation  that  hath  not  10  freemen  resident  in  it  shall  send  any 
deputy  to  the  General  Courts;  those  that  have  above  10  and  under 
20,  not  above  one;  betwixt  20  and  40,  not  above  two;  and  those  that 
have  above  40,  three,  if  they  will,  but  not  above."  In  1638-39  an 
order  was  passed  providing  that  "No  town  should  send  more  than 
two  deputies  to  the  General  Courts."  In  1681,  Boston  gained  per- 
mission to  send  three  Deputies  to  the  General  Court  (5  Mass.  Records, 
305). 

The  fifteen  years  following  the  Uprising  of  the  Freemen  in  1634 
was  a  period  of  controversey  between  Magistrates  and  Deputies 
over  their  respective  powers  in  the  conduct  of  the  government. 
The  exigencies  of  the  struggle  led  to  an  unusual  number  of  novel 
proposals  and  to  several  new  devices  and  experiments.  The  Magis- 
trates were  particularly  assiduous  in  their  attempts  to  limit  the  num- 
ber of  deputies  and  to  modify  the  system  of  elections. 

A  referendum  relating  to  electoral  procedure,  was  ordered  by  the 
General  Court  in  1641.  It  was  embodied  in  an  order  passed  on  June 
2,  which  set  forth  that  "The  freemen  were  growing  to  so  great  a 
multitude  as  will  be  over  burdensome  to  the  country,"  and  "the  way 
of  proxies  is  found  subject  to  many  miscarriages."    The  Court  pro- 
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posed,  subject  "to  the  advice  and  consent  of  the  freemen/'  that 
"every  ten  freemen/'  in  each  town,  should  "choose  one  to  be  sent  to 
the  Court  (of  Elections)  with  power  to  make  election  for  all  the  rest." 
The  order  provided  that  the  Deputies  should  "carry  the  copy  hereof 
to  the  several  towns  and  to  make  returns  at  the  next  Court,  what  the 
minds  of  the  freemen  are  herein,  that  the  Court  may  proceed  accord- 
ingly." 

As  there  is  no  evidence  that  the  proposed  plan  of  voting  by  tens 
was  ever  tried,  it  would  appear  that  "the  minds  of  the  freemen" 
were  adverse  to  it;  but  no  return  of  their  votes  can  now  be  found. 

In  1644,  when  the  Massachusetts  Magistrates  and  Deputies  were 
at  odds,  the  General  Court,  on  November  13,  passed  an  order  which 
provided  (1)  that  for  a  year  neither  Magistrates  nor  Deputies  should 
"exercise  a  negative  vote"  upon  the  vote  of  the  other,  if  "the  free- 
men shall  accept  thereof;"  and  (2)  that  a  trial  shall  be  made  for  one 
year,  "by  choice  of  twenty  deputies  of  the  several  shires  to  equal  the 
number  of  magistrates  chosen  upon  the  day  of  election,  the  choice  of 
them  to  be  thus  divided;  Suffolk  shall  choose  six;  Middlesex  six;  and 
Essex  and  Norfolk  being  joined  in  one  shall  choose  eight."  In  pur- 
suance of  this  plan  it  was  "further  declared  that  every  town  shall 
forthwith,  namely  by  the  last  of  the  next  month,  send  in  under  the 
hands  of  their  late  deputies  their  vote  assenting  or  dissenting  to  the 
proposition."  It  should  be  noted  that  the  Colony  was  divided  into 
four  counties  in  1643. 

The  records  are  silent  as  to  the  result  of  this  referendum;  but 
Winthrop  in  his  History  of  New  England  (vol.  ii,  page  24)  says  "the 
greater  number  of  towns  refused  it.  So  it  was  left  for  the  time."  But 
the  Magistrates  brought  forward  substantially  the  same  plan  again 
in  1645,  when  they  asked  the  Deputies  to  concur  in  an  order  to  refer 
to  the  freemen  the  question  whether  sixteen  Deputies,  i.  e.,  four  for 
each  county,  with  an  equal  number  of  Assistants,  together  with  the 
Governor  and  Deputy  Governor,  should  constitute  the  General 
Court.  The  proposed  referendum  failed  to  be  authorized  because 
the  Deputies  refused  their  concurrence.  Their  reply,  found  in  the 
Archives  but  not  in  the  printed  records  of  the  Court  reads,  as 
follows:  "The  deputies  being  in  this  particular  well  acquainted  with 
the  mind  of  their  towns  cannot  consent  to  this  way  of  lessening  the 
deputies."  The  General  Court  on  November  11, 1647,  passed  an  act 
subject  to  acceptance  by  the  freemen  to  limit  the  number  of  depu- 
ties to  one  from  each  town,  but  the  freemen  rejected  it. 


AMERICAN  POLITICAL  SCIENCE  ASSOCIATION 


217 


A  still  earlier  referendum  than  any  of  those  mentioned  seems  to 
have  occurred  in  1639.  In  November  of  that  year,  a  joint  committee 
of  Magistrates  and  Deputies  was  instructed  by  the  General  Court 
"to  peruse  all  those  models  which  have  been  or  shall  be  further  pre- 
sented concerning  a  form  of  government  and  laws  to  be  established,  and 
to  take  order  that  the  same  shall  be  copied  and  sent  out  to  the  several 
towns  that  the  elders  and  freemen  may  consider  of  them  against  the 
next  General  Court.' '  Finally,  in  that  Court,  on  December  10,  1641, 
"the  bodye  of  laws  formerly  sent  forth  among  the  Freemen  was  voted 
to  stand  in  force." 

The  adoption  of  the  "bodye  of  Liberties"  in  1641,  marked  the 
triumphant  issue  of  a  movement  initiated  by  the  Deputies,  in  1635, 
when  "The  deputies"  as  Winthrop  tells  us,  "having  conceived  great 
danger  to  our  state  in  regard  that  our  Magistrates,  for  want  of  posi- 
tive laws,  in  many  cases,  might  proceed  according  to  their  discretions, 
it  was  agreed,  that  some  men  should  be  appointed  to  frame  a  body 
of  grounds  of  laws,  in  resemblance  to  a  Magna  Charta,  which  being 
allowed  by  some  of  the  ministers  and  the  general  Court,  should  be  re- 
ceived for  fundamental  laws."  The  Bodye  of  Liberties  was  not  simply 
a  code  of  statutes.  It  was  in  some  respects  a  prophetic  type,  (to  use  a 
term  once  current  among  zoologists)  of  the  Bill  of  Rights  and  Frame  of 
Government  adopted  as  the  Constitution  of  the  State  of  Massachu- 
setts in  1780.  The  adoption  of  the  Bodye  of  Liberties  was  one  of 
the  results  of  the  Uprising  of  the  Freemen  in  1634. 

By  the  Bodye  of  Liberties  the  freemen  of  every  town  were  given 
"full  power  to  choose  yearly  or  for  less  time  out  of  themselves  a 
convenient  number  of  fit  men  to  order  the  planting  or  prudentiall 
occasions  of  that  Town,  according  to  Instructions  given  them  in 
writing."  The  freemen  soon  developed  by  custom  the  practice  of 
giving  instructions  to  their  Deputies  as  well  as  their  Selectmen.  So, 
a  primitive  form  of  the  initiative,  as  well  as  the  referendum  and  pri- 
mary elections,  became  a  recognized  institution  of  the  Colony  within 
less  than  twenty  years  from  the  transformation  of  the  General  Court 
by  the  admission  of  the  Deputies. 

The  Colonial  system  of  primary  elections  was  developed  by  a 
series  of  tentative  measures  in  the  period  1639-1649.  It  continued  in 
operation,  with  but  slight  interruption,  e.g.,  the  incumbency  of  Sir 
Edmund  Andros  as  Governor  in  1686-1689,  and  few  alterations  till 
the  Province  Charter  went  into  effect  in  1692. 

The  General  Court  ordered  on  March  3, 1636,  that  the  Magistrates 


218 


PROCEEDINGS  OP  THE 


to  preside  at  the  Quarter  Courts,  which  had  been  established  in  1635, 
should  be  appointed  by  the  General  Court  and  that  "such  persons 
as  shall  be  joined  as  Associates  to  the  magistrates  in  the  said  Courts, 
shall  be  chosen  by  the  General  Court,  out  of  the  greater  number  of 
such  as  the  towns  shall  nominate  to  them." 

At  a  General  Court  on  December  13,  1636,  it  was  ordered  that  all 
military  men  within  the  jurisdiction  should 

"Be  ranked  into  three  regiments and  it  was  further  provided 
that  "each  several  regiment  shall  make  choice  of  such  men  as  they 
shall  think  most  fit  and  safe  for  the  service  and  trust  of  those  places 
of  Colonel  and  Lieutenant  Colonel  and  present  them  by  their  Depu- 
ties to  the  next  session  of  this  Court;  and  for  Captains  and  Lieuten- 
ants of  the  several  companies  the  several  towns  shall  make  choice  of 
some  principal  man  or  two,  or  three,  in  each  town  and  present  them 
to  the  council,  who  shall  appoint  one  of  them  to  the  said  office  in  each 
company." 

So  it  came  about  that  certain  of  the  freemen  might  nominate 
associate  justices,  and  officers  in  the  militia  four  years  before  the 
scheme  for  nominating  Magistrates  began  to  take  shape. 

It  should  be  noted,  however,  that  the  procedure  employed  in  nomi- 
nating militia  underwent  various  changes  before  it  was  abolished  in 
1669. 

Attention  has  already  been  called  to  the  fact  that  when  Winthrop 
was  originally  elected  Governor  in  October  1629,  in  London,  four 
persons  were  "put  in  nomination"  by  the  Court,  before  the  actual 
election  took  place.  The  term  "nomination"  does  not  emerge 
again  in  the  records  of  the  General  Court,  in  connection  with  the 
choice  of  Magistrates,  so  far  as  I  am  aware,  until  1640. 

The  first  action  taken  towards  the  nomination  of  Magistrates 
seems  to  be  that  mentioned  by  Winthrop  in  his  account  of  the  elec- 
tion of  1639.  "At  this  Court,"  he  says,  1  'there  being  want  of  Assist- 
ants the  governor  and  other  Magistrates  thought  fit  (in  the  warrant 
for  the  court)  to  propound  three  amongst  which  Mr.  Downing  the 
governor's  brother-in-law  was  one.  .  .  .  Yet  the  people  would 
not  choose  him."  Neither  would  the  people  choose  either  of  the 
other  two  nominated  by  the  Magistrates. 

It  seems  probable  that  the  propounding  of  new  Assistants  by  the 
Magistrates  in  1639  provoked  the  General  Court  on  May  13,  1640  to 
take  action  as  follows : 

It  is  ordered,  that  at  such  general  meeting  in  the  several  towns  as 
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the  deputies  shall  be  chosen  for  the  Generall  Court  in  the  7th,  8th  or 
9th  month,  the  said  deputies  being  so  chosen,  shall  propound  to  the 
freemen  whom  they  would  put  to  nomination  for  Magistrates  at  the 
next  Court  of  Elections,  and  shall  then  set  downe  the  names  of  such  as 
shall  be  so  nominated,  and  the  certain  number  of  votes  which  every 
man  so  named  shall  have,  and  shall  make  a  true  returne  of  the  same 
at  the  next  Generall  Court  and  then  the  magistrates  and  deputies 
conferring  all  their  returns  for  their  several  townes  together,  they 
shall  take  note  of  so  many  as  have  the  greater  number  of  votes  from 
the  several  towns,  till  they  have  so  many  (if  so  many  be  returned)  as 
will  make  up  the  full  number  of  Assistants  and  whose  names  to  be 
returned  back  by  the  deputies  to  the  several  towns  that  the  freemen 
may  consider  of  them  against  the  next  Court  of  Elections,  to  choose 
or  refuse,  as  they  shall  see  good;  and  at  the  said  Court  of  Elections 
none  shall  be  voted  for  new  magistrates  but  such  as  shall  come  to 
nomination  in  the  order  aforesaid. 

This  order  expired  by  limitation  in  1641,  when  the  Magistrates' 
futile  scheme  for  the  representation  of  every  ten  freemen  by  an  elec- 
tor to  act  for  them  at  the  Court  of  Elections  was  brought  forward. 

In  1642  an  assembly  of  delegates  to  be  chosen  by  the  freemen  in 
the  towns  to  nominate  candidates  for  the  magistracy  (in  effect  it 
was  a  nominating  convention),  was  ordered  to  be  held  in  Salem  early 
in  April  1643.  The  experiment  seems  never  to  have  been  repeated.  In 
1643,  the  order  of  1640  was  revived  and  the  right  of  the  freemen  to 
make  nominations  without  intervention  of  the  deputies  was  ex- 
pressly declared.  In  1644  some  new  features  were  added.  The  pro- 
cedure was  simplified  by  orders  passed  in  1647  and  1649. 

The  order  of  October  17,  1649  provided  that  the  freemen  of  every 
town  should  be  called  together  by  the  constable  some  day  in  the  last 
week  of  November  yearly  "to  give  in  their  votes  in  distinct  papers 
for  such  persons  as  they  desire  to  have  chosen  Assistants  at  the  next 
Court  of  Elections  not  exceeding  twenty  in  number."  The  sealed  up 
votes  of  the  freemen,  were  then  to  be  carried  by  one  appointed  by 
them  to  the  shire  towns  on  the  last  Wednesday  of  March  following. 
Each  shire  meeting  was  charged  to  choose  "one  Commissioner" 
to  carry  the  votes  on  the  second  Tuesday  of  April  to  Boston  " there 
to  be  opened  in  the  presence  of  two  magistrates  if  they  be  in  town;" 
otherwise  by  the  four  Commissioners  and  "those  twenty  that  have 
the  most  votes  shall  be  the  men,  and  they  only,  which  shall  be  nomi- 
nated at  the  Court  of  Elections."  The  shire  commissioners  were 
charged  to  make  known,  in  writing,  to  the  constables  of  the  several 
towns  in  their  respective  shires  the  names  of  the  20  nominees.    At  the 
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election  the  candidates  were  named  in  the  order  of  their  relative  votes, 
but  precedence  was  given  "in  nomination  on  the  day  of  election"  to 
such  candidates  as  had  been  Magistrates  the  year  before. 

The  system  of  nominating  candidates  for  Magistrates,  as  estab- 
lished in  1649,  was  not  changed  in  essential  particulars  for  30  years; 
although  the  General  Court  changed  the  number  of  candidates  to  be 
chosen  at  the  primary  election  from  time  to  time.  In  1658  the  num- 
ber was  reduced  from  20  to  14.  In  1661  it  was  raised  to  18,  and  in 
1680  to  26. 

In  February,  1680,  the  General  Court  passed  an  act,  limited  in 
effect  to  one  year,  which  did  away  with  the  assembling  of  the  free- 
men's messengers  in  the  shire  towns  and  the  choice  of  shire  commis- 
sioners to  carry  the  votes  to  Boston;  but  the  shire-meetings  and  com- 
missioners were  revived  by  an  act  passed  October  13,  1680,  which 
systematized  in  a  detailed  way  the  whole  scheme  of  primary  elec- 
tions. It  is  sufficient  to  say  here  that  the  procedure  established  in 
1680  followed  the  general  lines  laid  down  in  1649,  and  appears  to 
have  been  continued  to  the  end  of  the  Colonial  Period. 

The  published  records  of  the  Courts  of  Elections  contain  no  state- 
ments of  the  number  of  votes  cast  for  Governor,  Deputy  Governor 
or  Assistants;  and  such  original  papers  as  are  found  in  manuscript 
in  the  Archives  yield  none.  However,  I  have  found  in  the  Archives 
of  Massachusetts  six  returns  in  manuscript  relating  to  primary  elec- 
tions. Five  of  them  have  not  been  printed  or  described  hitherto,  so 
far  as  I  am  aware. 

Five  of  the  six  returns,  viz.,  for  1674,  1682,  1684,  1686  and  1690, 
as  well  as  the  returns  for  1676,  1683  and  1692  which  have  already 
appeared  in  print,  set  forth  the  number  of  votes  cast  in  nomination 
of  Magistrates. 

The  return  for  1692  is  of  especial  interest  by  reason  of  its  unique 
character.  Not  only  is  it  the  only  return  which  affords  a  compari- 
son of  the  number  of  votes  in  any  year  in  the  direct  primary  with  the 
number  cast  at  the  succeeding  election  of  Magistrates  but  it  is  the 
/  only  return  I  have  been  able  to  find  which  shows  the  votes  cast  for 
Assistants  at  a  Court  of  Elections.  It  is  to  be  noted,  however,  that 
the  number  of  votes  for  Governor  and  Deputy  Governor  and  for 
3  Assistants  are  lacking.  For  21  Assistants,  12,249  votes  were  cast 
at  the  primary  election  on  April  13,  1692,  which  equalled  76.1  per 
cent  of  the  total  vote  for  the  same  men  at  the  election  on  May  4, 
1692.    The  individual  per  cents  of  the  votes  received  at  the  primary 
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to  the  votes  received  at  the  election  ranged  between  37.8  and  88.6. 

The  following  table  summarizes  the  results  of  Votes  in  the  Nomina- 
tion of  Magistrates  in  the  years  covered  by  the  eight  returns,  of  the 
Shire  Commissioners,  described  above: 


YEAR 

1674 

1676 

1682 

1683 

1684 

1686 

1690 

1692 

18 

18 

26 

26 

26 

32 

26 

26 

Number  chosen  at  ensuing 

13 

12 

20 

20 

20 

20 

20 

20 

13 

11 

19 

18 

15 

18 

18 

19 

16,924 

15,874 

21,048 

225,60 

22,509 

23,208 

18,126 

14,522 

940 

882 

810 

868 

866 

725 

697 

558 

1,271 

1,320 

1,163 

1,246 

1,269 

1,203 

972 

749 

391 

441 

211 

128 

409 

99 

271 

156 

The  foregoing  statement  shows  a  marked  falling  off  in  the  maxi- 
mum and  average  votes  cast  at  the  primary  elections  for  Magistrates 
from  1676  to  1692.  The  lesser  degree  of  interest  shown  after  1684 
was  doubtless  owing  to  the  uncertainty  consequent  upon  the  revoca- 
tion of  the  charter  in  1684.  It  should  be  noted,  too,  that  in  April 
1692,  when  the  last  primary  election  was  held,  the  early  arrival  of 
the  new  charter  was  expected.  Still,  inasmuch  as  the  General  Court 
in  February  1690  had  materially  reduced  the  onerous  restrictions  on 
the  suffrage,  that  had  obtained  since  1631,  and  had  admitted  over 
900  freemen  in  the  years  1690  and  1691,  the  size  of  the  votes  at 
the  primary  elections  of  1690  and  1692  affords  indubitable  evidence 
of  apathy  among  the  freemen  in  both  those  years. 

A  very  large  proportion  of  elections  to  the  magistracy  were  re- 
elections.  Thus  out  of  a  total  number  of  145  nominees  elected 
Magistrates,  the  table  shows  that  131  or  93.6  per  cent  were  re-elected 
from  the  previous  year.  The  figures  for  1684  challenge  attention. 
In  that  year  out  of  20  chosen,  five  were  new  men.  This  was  a 
larger  number  of  new  men  than  in  any  year  excepting  1680,  when 
8  new  men  were  chosen,  in  order  to  bring  the  full  number  of  Magis- 
trates up  to  20  in  compliance  with  the  commands  of  Charles  II. 
Comparison  of  the  nominations  for  1684  with  those  of  1683  discloses: 
(1)  the  names  of  four  men  (two  of  whom  were  elected  Assistants) 
who  had  not  been  nominated  previously;  (2)  the  disappearance  of  two 
unsuccessful  candidates  for  nomination  in  1683;  (3)  the  election  in 
1684  of  three  nominees  who  had  failed  of  election  in  1683;  (4) 
failure  on  the  part  of  three  nominees  who  had  been  elected  in  1683  to 
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secure  re-election  in  1684.  Moreover  two  of  the  Magistrates  of  1683 
had  died  in  office. 

One  of  the  most  striking  facts  regarding  the  incumbents  of  the 
Magistracy  is  their  long  tenure  of  office.  In  the  period  1630-1692 
there  were  76  individuals  chosen  to  the  Magistracy  for  821  terms  in 
the  aggregate.  In  744  cases,  or  90.6  per  cent,  the  elections  were  re- 
elections.  Occasionally  candidates  for  the  Magistracy  were  "left 
out." 

Of  the  76  individuals  chosen  to  the  Magistracy  in  the  period  1630- 
1692  only  one  declined  to  serve.  Thirteen,  originally  elected  in 
England,  served  in  1630.  Their  aggregate  terms  amounted  to  213 
years  or  16  years  per  man  on  the  average.  In  1630,  two  died  and  two 
removed  from  the  Colony.  Deducting  their  aggregate  terms,  viz.,  10 
years,  leaves  203  for  9  men,  whose  service  equalled  22,5  years  on  the 
average.  One  of  the  nine,  Simon  Bradstreet,  served  61  years,  49  as 
Assistant  and  12  as  Governor  and  was  named  a  Counsellor,  although 
he  did  not  serve,  in  the  Province  Charter.  John  Endicott,  who  died 
in  1665,  outlived  all  the  Magistrates  of  1630,  excepting  Bradstreet. 
Endicott  served  36  years  in  all,  viz.,  15  as  Governor,  5  as  Deputy 
Governor  and  16  as  Assistant.  Others  whose  term  of  service  amounted 
to  30  years  or  more  were  (1)  Richard  Bellingham,  who  died  in  office 
in  1672,  having  served  continuously  for  38  years,  viz.,  15  years  as 
Assistant,  13  years  as  Deputy  Governor,  and  10  years  as  Governor; 

(2)  Samuel  Symonds,  who  died  in  office  in  1679,  having  served  36 
years,  viz.,  6  years  as  Deputy  Governor  and  30  years  as  Assistant, 

(3)  Daniel  Gookin,  who  died  within  a  year  of  leaving  office,  was  an 
Assistant  for  34  years;  (4)  Thomas  Danforth  served  20  years  as  Assist- 
ant and  12  years  as  Deputy  Governor,  or  32  years  in  all;  (5)  Daniel 
Denison  who  died  in  office  in  1682,  had  served  continuously  as  Assist- 
ant for  30  years. 

The  aggregate  terms  for  which  the  75  Magistrates  who  served  were 
chosen  amounted  to  838,  or  11  terms  per  man  on  the  average.  Of 
the  75,  however,  there  were  30  who  served  for  10  or  more  terms.  The 
aggregate  of  their  terms  was  623,  or  21  terms  per  man,  on  the  average. 
Or  differently  stated,  40  per  cent  of  the  individuals  chosen  to  the 
Magistracy  filled  74.3  per  cent  of  the  terms  of  service  for  which  they 
were  chosen. 

In  the  course  of  62  elections  8  men  were  chosen  Governor  and  9  were 
chosen  Deputy  Governor. 
To  the  establishment  of  the  Colonial  system  of  direct  nominations, 
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the  following  results  may  be  fairly  attributed:  First,  the  general 
system  of  choosing  Magistrates,  at  large,  was  so  supplemented  by  the 
holding  of  primary  elections  as  to  make  the  final  choice  by  the  free- 
men at  the  election  itself,  more  deliberate,  free  and  intelligent. 
Second,  the  primary  elections  resulted  in  the  nomination  of  a  rela- 
tively large  number  of  candidates  who  had  attained  prominence  as 
members  of  the  House  of  Deputies  and  thereby  commended  themselves 
to  the  Freemen,  as  candidates  for  the  magistracy.  Thus  the  Freemen 
kept  on  hand  a  sort  of  preferred  list  of  Deputies  and  Ex-Deputies 
from  which  they  were  accustomed  to  fill  vacancies  caused  by  death, 
disfavor  or  removal  from  the  Colony. 

The  following  facts  support  this  view.  Of  the  ten  men  in  the  first 
list  of  candidates  nominated  for  the  magistracy,  viz.,  that  of  October 
7,  1640,  eight  were  Deputies  in  the  General  Court  at  the  time  of  their 
nomination.  Of  that  eight,  six  were  subsequently  elected  Assistants, 
four  of  them  within  three  years;  although  none  of  them  received  an 
election  in  1641. 

The  eight  returns  of  votes  in  Nomination  of  Magistrates  summarized 
above,  contain  the  names  of  57  several  nominees,  of  whom  45,  or 
78.9  per  cent  were  or  had  been  Deputies  at  the  time  of  their  nomination. 
Of  the  57  nominees,  46  were  chosen  to  the  magistracy.  Of  the  46, 
no  less  than  78.3  per  cent  had  served  in  the  House  of  Deputies. 

Further  evidence  that  the  system  of  direct  nominations  led  to  a 
considerable  admixture  of  democratical  leaven  in  the  ranks  of  the 
magistracy  is  found  in  the  fact  that  of  the  55  new  men  elected  to  the 
magistracy  in  the  period  1634-1692  inclusive,  45,  or  81.8  per  cent, 
had  been  members  of  the  House  of  Deputies.  At  least  6  of  the  num- 
ber had  been  Speaker^  of  the  House.  Again,  of  the  8  new  men  chosen 
Assistants  in  1680, 4,  and  of  the  5  new  men  chosen  Assistants  in  1684, 
again  4  had  been  Deputies. 

It  is  sufficiently  clear,  witness  the  utterances  of  Winthrop  and  Cot- 
ton, Dudley  and  Ward,  that  the  leaders  of  the  Puritan  Exodus  were 
not  enamored  of  democratic  ideals  in  respect  to  civil  government. 
The  speedy  and  decisive  challenge  to  their  oligarchical  tendencies  by 
an  electorate,  strictly  limited  to  their  church  brethren,  must  have 
caused  them  not  a  little  surprise, — a  surprise  as  unpleasant  as  it  was 
unexpected.  The  polity  of  the  Bay  Colony  never  became  a  pure  democ- 
racy. But  the  dispassionate  student  of  political  institutions  can 
hardly  withhold  a  large  measure  of  praise  from  the  little  band  of 
British  emigrants  who,  in  the  course  of  a  single  generation,  through 
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the  invention  of  new  and  the  adaptation  of  old  devices  gave  form  and 
body  to  political  ideals  that  many  professed  believers  in  democracy 
still  hold  to  be  impracticable  or  of  little  worth. 

It  is  well  nigh  marvelous  that  a  few  pioneers  battling  with  the 
wilderness  and  beset  by  enemies  at  home  and  abroad  were  able  to 
achieve  so  large  a  measure  of  success  in  developing  the  initiative,  the 
referendum,  proxy  voting,  and  a  well-devised  system  of  primary  elec- 
tions. The  Freemen  of  Massachusetts  Bay  may  have  been  religious 
enthusiasts  and  narrow  idealists,  but  it  cannot  be  denied  that  they 
were  very  practical  idealists  as  regards  political  institutions. 

It  is  hardly  too  much  to  say  that  the  foundations  upon  which  the 
present  constitution  of  the  State  of  Massachusetts,  has  been  raised 
were  laid  by  the  Freemen  of  the  Colony  of  Massachusetts  Bay  in  the 
fifty  years  which  elapsed  between  the  demand  "to  see  the  Patent"  in 
1634,  and  the  revocation  of  that  Patent  by  the  Crown  in  1684.  The 
achievements  of  the  Freemen  in  that  pregnant  and  fateful  half-century 
foreshadowed  and  prefigured  our  American  predilection  for  written 
constitutions,  the  American  constitutional  convention,  and  the  separa- 
tion of  governmental  powers  according  to  the  American  plan  into 
legislative,  judicial  and  executive,  all  of  them  deriving  their  sanction 
from  the  "common  assent''  of  the  people. 


